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minimum wage to ‘‘each of his employ-
ees who is engaged in commerce or in
the production of goods for commerce.’’
It thus becomes primarily an individ-
ual matter as to the nature of the em-
ployment of the particular employee.
Some employers in a given industry
may have no employees covered by the
Act; other employers in the industry
may have some employees covered by
the Act, and not others; still other em-
ployers in the industry may have all
their employees within the Act’s cov-
erage. If, after considering all relevant
factors, employees are found to be en-
gaged in covered work, their employer
cannot avoid his obligations to them
under the Act on the ground that he is
not ‘‘engaged in commerce or in the
production of goods for commerce.’’ To
the extent that his employees are so
engaged, he is himself so engaged. 9

(b) In determining whether an indi-
vidual employee is within the coverage
of the wage and hours provisions, how-
ever, the relationship of an employer’s
business to commerce or to the produc-
tion of goods for commerce may some-
times be an important indication of the
character of the employee’s work. 10 It
is apparent, too, from the 1949 amend-
ment to the definition of ‘‘produced’’
and its legislative history that an ex-
amination of the character of the em-
ployer’s business will in some border-
line situations be necessary in deter-
mining whether the employees’ occupa-
tion bears the requisite close relation-
ship to production for commerce. 11

§ 776.3 Persons engaging in both cov-
ered and noncovered activities.

The Act applies to employees ‘‘en-
gaged in commerce or in the produc-
tion of goods for commerce’’ without
regard to whether such employees, or

their employer, are also engaged in
other activities which would not bring
them within the coverage of the Act.
The Act makes no distinction as to the
percentage, volume, or amount of ac-
tivities of either employee or employer
which constitute engaging in com-
merce or in the production of goods for
commerce. Sections 6 and 7 refer to
‘‘each’’ and ‘‘any’’ employee so en-
gaged, and section 15(a)(1) prohibits the
introduction into the channels of inter-
state or foreign commerce of ‘‘any’’
goods in the production of which ‘‘any’’
employee was employed in violation of
section 6 or section 7. Although em-
ployees doing work in connection with
mere isolated, sporadic, or occasional
shipments in commerce of insubstan-
tial amounts of goods will not be con-
sidered covered by virtue of that fact
alone, the law is settled that every em-
ployee whose engagement in activities
in commerce or in the production of
goods for commerce, even though small
in amount, is regular and recurring, is
covered by the Act. 12 This does not,
however, necessarily mean that an em-
ployee who at some particular time
may engage in work which brings him
within the coverage of the Act is, by
reason of that fact, thereafter indefi-
nitely entitled to its benefits.

§ 776.4 Workweek standard.
(a) The workweek is to be taken as

the standard in determining the appli-
cability of the Act. 13 Thus, if in any
workweek an employee is engaged in
both covered and noncovered work he
is entitled to both the wage and hours
benefits of the Act for all the time
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